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Mr. Eric Solomon

Acting Assistant Secretary for Tax Policy
Department of the Treasury

1500 Pennsylvania Avenue, NW

Room 3120

Washington, DC 20220

Re:  Forthcoming Guidance on Down Payment Assistance Programs

Dear Mr. Solomon:

We are writing to follow up on a request that we made to Treasury and Internal Revenue
Service officials in April 2004, requesting that any guidance regarding down payment assistance
be issued in proposed form for public comment. In that letter (enclosed for your reference) we
noted that any guidance in this area would involve taking a position on federal housing policy,
and as such, should be approached with caution and diligence in the research and drafting
process. In particular, we encouraged the officials to seek comments from those who manage
these programs, because they are familiar with the needs of low and moderate income families
seeking affordable housing, and they are keenly aware of the operational constraints imposed by
both federal tax law and applicable HUD guidance. Therr input would help ensure that final
guidance addresses the Service’s compliance concerns without unduly hindering charities’ ability
to meet their objectives of facilitating home ownership for those who cannot afford to purchase a
personal residence and supporting the clear federal public policy in support of home ownership.
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We have not received a response from the Treasury Department or Internal Revenue
Service, and until now had assumed that the guidance project was not a high priority. However,
in a recent public statement, an Internal Revenue Service official indicated that guidance on
down payment assistance programs would be forthcoming in a few months. The official did not
indicate whether the guidance would be published first in proposed form to enable the public to
comment. It 1s for this reason that we write to reiterate our earlier request.

As we explained in our April 2004 letter, the goal of providing decent, safe and
affordable housing has been reflected in U.S. public policy through various Congressional and
Executive actions since the Hoover Administration. We documented the history of this federal
commitment as reflected in the number of government agencies (e.g., Federal Housimg
Authority) and federally-chartered organizations (e.g., Fannie Mae, Ginnie Mae and Freddie
Mac) and programs established to address housing-related issues. Home ownership and the
stability it fosters provide a chance to build wealth, a stake in the community, and a base for
civic participation in a civil society. Recognizing these worthy aspirations, U.S. housing policy
has long aimed to promote home ownership by making it more affordable.

Our letter also explained that down payment assistance programs are consistent with
several bases for exemption under section 501(c)(3) because their purposes are both charitable
and educational, and the programs lessen burdens of government by supporting and
supplementing clear federal public policies. This view is consistent with the rulings position
regarding organizations that carry out governmental functions. For example, in Private Letter
Ruling 200321005, the IRS concluded that income of a nonprofit corporation organized to assist
in the provision of adequate, safe and sanitary residential housing was excludable under Section
115 of the Internal Revenue Code. The entity, which focused on low-income, minority and first-
time homebuyers, provided its assistance in the form of both mortgage financing and down
payment assistance. The Service reasoned that

"As a result of the opportunities it will provide, Taxpayer will be assisting State counties
(and other local governments nationwide) m satisfying their local government legal
obligations of providing for the improvement and development of housing and making
adequate provision for the housing needs of all segments of the community."

The objective of "providing low-cost financing opportunities to families and individuals
who otherwise may not be able to afford to purchase a home" was held to constitute an essential
government function within the scope of section 115. I have enclosed a copy of the ruling for
your reference. Although a private letter ruling is not precedential authority, I think you will
agree that this ruling certainly underscores the points we made in our previous letter. Through
downpayment assistance and complementary programs (e.g., homebuyer counseling,
redevelopment, etc.), down payment assistance providers help achieve the government’s (federal,
state and local) goals of promoting home ownership, eliminating prejudice, alleviating poverty,
and building and sustaining stable neighborhoods and communities -- all without government
funding or taxpayer dollars.
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Clearly, the guidance that 1s in progress will have a significant impact on governmental
as well as private nonprofit organizations, as well as on access to the housing market by those
unable to afford downpayments. For these reasons, we urge you to publish the guidance in
proposed form for public comment before it becomes an official position of the Treasury
Department and Internal Revenue Service.

Sincerely,

Marcus S. Owens

Milton Cerny
Enclosure

cc: Steven T. Miller
Martha Sullivan
Nancy Marks
Susan Brown
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April 8, 2004

BY FACSIMILE

Susan Brown, Esq.

Attormey Advisor -Tax Legislative Counsel
Department of the Treasury

1500 Pennsylvania Avenue, NW

Room 1313-A

Washington, DC 20220

Re: Forthcoming Guidance on Downpayment Assistance Programs

Dear Ms. Brown:

We represent several organizations concerned with home ownership and read with great
interest that Treasury and the Internal Revenue Service have designated downpayment assistance
(“DPA”) programs for guidance this fiscal year.! We are writing to request that any guidance
regarding DPA programs be published in proposed form to allow for public comment. As you
know, any guidance in this area will necessarily involve taking a position on federal housing
policy, and as such, will require caution and diligence in the research and drafting process. In
particular, we hope you will seek comments from those who manage DPA programs, because
they are familiar with the needs of low and moderate income families seeking affordable housing,
and they are keenly aware of the operational constraints imposed by both federal tax law and
applicable HUD guidance. Their input would help ensure that final guidance addresses the
Service’s compliance concerns without unduly hindering charities’ ability to meet their objectives
of facilitating home ownership for those who cannot afford to purchase a personal residence and
supporting the clear federal public policy in support of home qwnership.

We are aware that, in connection with the guidance project, the Service has undertaken
several examinations of organizations promoting home ownership through DPA programs to

! Treasury/IRS Priority Guidance Plan for 2003-04 (July 24, 2003).
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some extent. We are concerned that, as in any segment of the nonprofit sector, anecdotal
circumstances may divert the government’s (and the public’s) focus away from the charitable and
educational purposes served by law-abiding organizations providing DPA. As we will explain
below, it is clear that both current federal tax law and longstanding national housing policy
strongly support tax exempt status under section 5 01(c)(3) of the Internal Revenue Code for DPA
and other programs intended to promote home ownership and expand access to affordable
housing. We also draw your attention to recent Congressional action and testimony by HUD in
support of downpayment assistance as a way of overcoming obstacles to home ownership,
particularly among minority populations. Thus, to the extent that any taxpayer-specific issues
(c.g., private inurement, private benefit, governance issues) arise during the course of these audits
we would urge you to address them on a case by case basis, rather than unduly questioning an
entire sector’s basis for exemption.

Background

Owning your own home is the American dream, and the goal of providing decent, safe
and affordable housing has been reflected in U.S. public policy through various Congressional
and Executive actions since the Hoover Administration. Ownership and the stability it fosters
provide a chance to build wealth, a stake in the community, and a base for civic participation in a
civil society. Recognizing these worthy aspirations, U.S. housing policy has long aimed to
promote home ownership by making it more affordable.

This federal commitment is evident in the number of government agencies and federally-
chartered organizations and programs established to address housing-related issues. In 1932, the
Federal Home Loan Bank system was created to generate a supply of loans that would be used
specifically to buy homes and refinance mortgages.” Since 1944, the Department of Veterans
Affairs (originally the Veteran’s Administration) has assisted veterans in becoming homeowners
through its home loan guaranty program.” The establishment of the Federal Housing
Administration (“FHA”) 1s one of the best examples of government innovation intended to
ensure access to capital for home purchases.* For additional illustrations of the Federal
Government’s commitment to promoting home ownership, consider the federally-chartered
entities established to provide liquidity in the secondary mortgage market, the Federal National

? Federal Home Loan Bank Act, Pub. L. No. 72-304, 47 Stat. 725 (1932).

* Servicemen's Readjustment Act of 1944, Pub. L. No. 78-346.
4 National Housing Act, Pub. L. No. 73-479, Title I §§1-5, 48 Stat. 1246, (1934) (codified at 12 U.S.C. §§1701-
1703, 1705.
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Mortgage Association (“Fannie Mae™)’, the Government National Mortgage Association (“Ginnie
Mae”)" and the Federal Home Loan Mortgage Corporation (“Freddie Mac™).” Additional Federal
initiatives regarding affordable housing are discussed below (See “Lessening the Burdens of
Government”).

In addition to the social and civic benefits, there are numerous, significant financial and
tax benefits of home ownership. First, home owners derive the obvious benefit of building
equity by holding an appreciable asset. Especially in an unstable economy, owning a home is
viewed as a safe investment. Those with accumulated wealth are able to purchase homes and
leverage the investment in order to provide stability and ensure prosperity for future generations
of their families. Second, the ability to deduct both mortgage 1nterest payments and local '
property taxes from federal taxable income provides home owners who itemize an opportunity to
shelter their income. Third, Code section 121 allows home owners to avoid capital gans tax on
up to $500,000 in profits from the sale of a principal residence. These federal tax benefits clearly
are intended to promote home ownership. However, because most of these benefits accrue to
middle and upper income families (i.e., those who are in a position to buy a house and then
itemize their deductions), these mncentives have the effect of widening and perpetuating the gap
between the “haves” and the “have nots” in this country.

Statistics regarding the homeownership rates among minorities and low and moderate
income families reveal that, while progress has been made, the benefits of home ownership are
still not shared equally in this country. For example, the Mortgage Bankers Association reports
that while 75.5% of non-Hispanic Whate households owned their homes, only 49.4% of Black
households and 47.7% of Hispanic and Latino households owned their homes. In addition, while
83.2% of families earning above median income owned their homes, only 52.1% of households
below the median owned their homes.®

DPA programs aim to bridge this opportunity gap. These programs recognize that often
the downpayment is the sole obstacle to homeownership. Even with a history of timely rental
payments, a stable income, and good credit, some are locked out of the market because they lack

* Title I of the National Housing Act, 12 U.S.C. §1716 et seq.
6
Id.

” Federal Home Loan Mortgage Corporation Act, 12 U.S.C. §1451

s See Testimony of Michael Petrie on the Zero Downpayment Act of 2004 (HR 3755) before the House Committee
on Financial Services, Subcommittee on Housing and Community Opportunity (March 24, 2004) (enclosed). See
also, Statement of Sen. Rick Santorum November 21, 2003, introducing S 1918: “Though nationwide nearly 70% of
Americans own their own home, homeownership rates among African-Americans and Hispanics is less than 50%.”
(enclosed).






